
More on the Power of Clemency and Its Use
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Constitutional history of the power of clemency  

 

The origins of the power of clemency in Israeli law lie in the power of 

clemency of the English king. This royal power to grant pardons was 

itself rooted in the king’s power as the “font of justice” to lay down the 

law, impose criminal responsibility, and hand down punishments.
2
 This 

power was consolidated in the period of the Anglo-Saxon kings of the 

seventh century CE.
3
 The implication of a pardon by the British king was 

to eliminate any faults attached perpetrators of crimes.
4
 

 

During the British Mandate period, the power of clemency was granted to 

the high commissioner by article 16 of the king’s Order in Council.
5
 

When the State of Israel was established, this power of the high 

commissioner was transferred to the provisional government by force of 
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article 14 of Law and Administration Ordinance,
6
 and in 1949, it was 

transferred to the president of the state in article 6 of the Transition Law.
7
 

In 1964, the president’s powers were anchored in Basic Law: The 

President of the State, among them “the power to pardon offenders and 

modify sentences by reducing or commuting them.”
8
 

 

Since the enactment of Basic Law: The President of the State, various 

aspects of the power of clemency have been anchored in primary 

legislation. In 1981, the president’s power to shorten or cancel the period 

of obsolescence and the period of the erasure of criminal records was 

anchored in the Criminal Register and Rehabilitation of Offenders Law.
9
 

In 2001, the president’s power to shorten the sentences of inmates serving 

life sentences was regulated in the Parole Law and based on the 

recommendations of a special parole board.
10

 In 2017, the president was 

given the power to shorten the period of the revocation and suspension of 
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professional licenses by force of the Reduction of Disciplinary Sanctions 

Imposed on Persons of Regulated Professions Law.
11

 

 

Features of the power of clemency 

 

The power of clemency was granted to the president in art. 11(b) of Basic 

Law: The President of the State: “The President of the State has the 

power to pardon offenders and modify sentences by reducing or 

commuting them.”
12

 This authority is applied on an individual basis, 

paying attention to the personal circumstances of each petitioner, the acts 

they have committed, and other concrete data.
13

 

 

The power of clemency plays many roles. One of its main functions is to 

serve as a kind of “safety valve” for the justice system and to allow 

justice to be done in places where the rigidity of the justice system does 

not permit it.
14

 Another role of the institution of clemency is to correct 

miscarriages of justice,
15

 although this power is used in such 
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circumstances in Israel only sparingly, not least because of the possibility 

to request a retrial.
16

 The power of clemency is used also in cases of 

significant changes of circumstances after the original sentence, which 

the courts cannot take account of, because after sentencing, the courts 

have finished their work. In such cases, the institution of clemency enters 

the picture. Moreover, the power of clemency is also exercised in the 

name of the public interest, such as in the decision to pardon the 

individuals involved in the Bus 300 affair or prisoners in the context of 

diplomatic gestures or agreements.
17

 In this context, it is important to 

emphasize that the power of clemency is not intended to provide an 

additional appeals court to appeal the decisions of the courts.
18

 

 

The president enjoys broad discretion in exercising this power.
19

 He may 

take into account considerations of mercy, compassion, atonement, and 

forgiveness,
20

 considerations of justice, and other public, diplomatic, and 

social considerations. The perspective that the president may take in 

exercising the power of clemency is even broader. The power of 

clemency allows the president, for example, to take into account 

considerations related not only to the accused, but also to their 

surroundings, family, and children.
21
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The president exercises the power of clemency only after receiving 

professional opinions from the Pardons Department at the Ministry of 

Justice, and his decision is contingent on the countersignature of the 

prime minister or the minister of justice.
22

 The prime minister and the 

minister of justice may refuse to countersign a pardon signed by the 

president only in extreme and exceptional cases that raise concerns that 

the president’s decision was unreasonable in the extreme or motivated by 

extraneous considerations.
23

 

 

A presidential pardon may be full, partial, or conditional
24

 and includes 

the options of commuting a sentence to a lighter sentence or granting a 

conditional pardon.
25

 Likewise, the president is entitled to grant pardons 

before a conviction, or even before an indictment,
26

 although convention 

at the Office of the President states that requests for pardons will be 
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considered only after the end of all legal proceedings. A conviction for 

which the president has granted a pardon is deemed to have been erased.
27

 

 

The president’s decision to pardon offenders is subject to judicial review. 

Although the president enjoys immunity in the exercise of his office,
28

 

this immunity extends to the president himself, not his actions. In such 

circumstances, judicial review of presidential decisions is more limited in 

scope than judicial review of the activities of other branches of 

government and administrative agencies.
29

 Thus, for example, it has been 

determined that the court may cancel a decision to grant a pardon or 

reduce a sentence if that decision was made ultra vires, or if that pardon 

was obtained through fraud.
30

 

 

Individual pardons, general pardons, and everything in between  

 

The president’s authority to pardon offenders is individual in scope, and 

he does not have the power to issue general pardons (also known as 

“amnesties”); this authority is reserved to the Knesset.  

 

Israel has legislated several laws concerning amnesties, including the 

General Amnesty Ordinance, enacted in 1949 in honor of the 

establishment of Israel’s permanent democratic system of government.
31

 

According to the ordinance, every person held in prison or in detention on 

February 10, 1949, would be released unless convicted of or charged with 

murder or any other offense for which the maximum penalty in law was 

the death penalty or life imprisonment.
32

 The ordinance also stated that 

anyone who had committed an offense before February 10, 1949, would 

not be jailed, arrested, tried, or punished for that offense, other than on 

counts of murder or other offenses for which the maximum penalty in law 

was the death penalty or life imprisonment.
33
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Another law concerning general amnesties is the Pardon Law, passed in 

1967 on the occasion of Israel’s victory in the Six-Day War.
34

 The law 

stated that anyone who had committed a criminal offense before the 

outbreak of the Six-Day War and serving jail time for that offense as of 

July 14, 1967, would be released from prison subject to certain 

exceptions stipulated in the law.
35

 

 

The Israeli legislator has also granted a general amnesty through the 

Erasure of Convictions Law of 1982, passed as a gesture to mark the 

fifteenth anniversary of the liberation of Jerusalem.
36

 According to the 

law, the conviction of anyone who had finished serving his sentence by 

June 7, 1967 (the date of the liberation of Jerusalem), would be erased, on 

the condition that he had not been convicted of any further offenses 

between the completion of his sentence and May 21, 1982.
37

 The law also 

ordered the erasure of the criminal convictions of minors convicted of 

whatever offense before the age of fourteen, or of misdemeanors before 

the age of sixteen, on the condition that at least ten years had passed 

between their conviction and the enactment of the law, and that during 

this period they had not been convicted of any further offenses.
38

 

 

Furthermore, the legislator enacted another clemency arrangement, 

straddling the line between a general amnesty and individual pardons: the 

Termination of Proceedings and Deletion of Records in the 

Disengagement Plan Law.
39

 This law provided for a collective pardon: a 

pardon for a specific group of individuals identified on the basis of a 

single characteristic unrelated to the offense itself, in contrast to a general 
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amnesty, which applies to all those convicted of or charged with a 

specific offense.
40

 

 

Equivalent powers to the president’s authority 

 

The powers of clemency at the president’s disposal are not the only 

powers in the Israeli justice system for the reduction of sentences.  

 

Thus, for example, the commissioner of the Israel Prison Service wields 

significant authority to mitigate sentences, as do parole boards and 

special parole boards, under the Conditional Release from Imprisonment 

Law.
41

 The commissioner and these boards are entitled to order prisoners 

to be released on probation, sparing them the rest of their prison 

sentences, in accordance with various provisions in law. When they do 

so, they must take into account, inter alia, the severity of the crime for 

which the prisoner is serving his sentence, prior convictions, his behavior 

in prison, and professional opinions about his case from the relevant 

authorities.
42

 

 

Further power to reduce sentences is reserved to the chief of staff of the 

IDF, by force of the Defence (Emergency) Regulations and Military 

Justice Law.
43

 Thus, for example, the chief of staff may moderate a 

sentence imposed in the context of the Israeli Military Court of Appeals 

dna special military courts,
44

 and may commute a prison sentence 

delivered through these institutions with a suspended sentence.
45
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Similarly, the IDF chief of staff may cancel a penalty imposed under 

disciplinary law, and may moderate it by reducing it or commuting it to a 

lighter penalty.
46

 The chief of staff may also, at the time of sentencing by 

a military court, acquit a defendant, mitigate his sentence, or commute it 

for another penalty.
47

 

 

The commander of IDF forces in Judea and Samaria also has the 

authority to grant a pardon, reduce a sentence, and even commute a 

penalty imposed by a military court in Judea and Samaria.
48

 Likewise, the 

commander of IDF forces in Judea and Samaria may also mitigate life 

sentences imposed on prisoners convicted by military courts in Judea and 

Samaria.
49
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